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INTRODUCTION

“Et Tu Brut®” (“You too Brutus?”) These wethe last words purportedly uttered by
Julius Caesar upon realizing his friend, Marcugt®s, was also involved in his assassination
plot. This iconic phrase, sigging betrayal, is apropos thescribing Jarrow’s Motion for
Judgment.

Given the complexity of the dispute betweba parties, which includes broader issues
than those under the Board’sigdiction, both partiesealized early in the proceedings that
collaborating to reach a mutually agreeable satl# and coexistence, if possible, was a more
effective way of resolving this matter insteadibfiating it before the Board. For over nine
years, Jarrow’s and Pom Wonderful's (“POM”) coensave worked togeén cooperatively and
without incident. During thateriod of time, extensionsrfaleadlines were requested and,
without exception granted by one party or another. tidace did either party refuse or push
back at a request for an extension, regardlessmh party requested it. Over the years, Jarrow
and POM have made twenty-sixrjostipulations or consented mootions for extensions — all
were granted. The parties ditlow their testimonyleadlines to pass @mother occasion in
2014. However, as was their custom and pracii@®-operation, Jarrow filed a consented to
motion to re-open deadlines, which the Board granted. Moreover, the Board has never indicated
that it would not grant further &nsions. Therefore, POM dmbt believe that it needed to
proceed with gathering evidence duringt@stimony period given the parties’ ongoing
settlement negotiations.

Jarrow’s motion is based on equitable consitiens. In 2014, Jarrow even represented
to POM that if settlement negotiations wereet@r break down, the parties would work to

extend deadlines so that neitlparty would be prejudiced frooffering testimony. The Federal
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Circuit has held that reliance on promisesimby an adverse partypnstitutes excusable
neglect. Hewlett-Packard Co. v. Olympus Cqrp31 F.2d 1551, 1552-53 (Fed. Cir. 1991).

Settlement negotiations were going so well that on November 10, 2015 — a mere ten days
before Jarrow filed its motion — POM sent Jar@wopy of what it believed to be a version of
the settlement agreement accepdblJarrow. It was thert time in all the years of
negotiations that POM had sent Jarroneaacutedopy of the settlement agreement. As far as
POM was concerned the parties were a single signature away from settling. Yet, without
warning; or a mention that it was no longer ins¢éed in negotiating a settlement; or that it was
not happy with the terms of the agreementry hint that negotiations had broken down,
Jarrow filed its motion.

Jarrow should have given POM fair noticattit had changed ifgosition by informing
POM that settlement negotiations were done, aatithvanted to procekewith the oppositions.
Instead, Jarrow gamed the system to avoid anrae\cision on the merits. POM is willing to
proceed with the testimony period. If Jarrow’stimo is granted, such a decision will wipe out
years of negotiations, and sevgnerejudice POM for having relied on Jarrow’s past conduct
and its representations. For thesasons and those set forth bel@a/motion should be denied.

I. BACKGROUND

The issues in this proceeding are not gtrdidorward and the paes’ relationship is
complicated.

The marks at issue involve similar otated goods - dietary supplement and juice
concentrate. (Declaration of Danielle M. @ra “Criona Decl.” § 2.)The parties do business
together in a supplier-manufacturer relatiwps and both currentlgell products in the
marketplace to consumergCriona Decl. § 3.) This 3. Board matter involves seven

consolidated proceedings about eight ma& of those are oppositions by POM for marks
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Jarrow is trying to register, and one o thppositions is by Jarrow against two marks POM
seeks to register. (Criona De§l4.) The disputes also sparo countriesnvolving up to

twelve additional marks, at least as many proicegg and a third party tensor in Canada who
is also involved in the negotiations of tGanadian agreemen{Criona Decl. 1 5.)

The Board proceeding governing the registratibthe marks at issue is not the whole of
the dispute between these parties. Tipestes operate insimilar marketplaceis-a-visdietary
supplements and juice concentrate, so “realdvaessues must be considered and accounted for
in any agreement that is reached between thi@riona Decl. § 6.) The parties are currently
selling products in the marketplaadere there are potential inffgement issues regarding use of
the marks, label designs and advertising thatraésal to be considered and accounted for. At
one time, the settlement that was being negatiates to also include the adoption of future
marks. (Criona Decl. 1 7.) This type of futawaexistence is particularly difficult to structure
when negotiating a settlement agreemeid.) (

Accordingly, the parties haveeen diligently negotiating\gery complicated settlement
and coexistence agreement timablves overlapping goods in ovapping trade channels, with
trademarks that all begin with “pom,” that wdule worldwide, and alsavolve a third-party
and different provisions i€anada along with a separate agnent for Canada. (Criona Decl.
8.) Furthermore, the agreement is perpetuaie-that each party will leswith for the life of
their brands. Given the gravity and the far-reaglaffects of this deal — both in terms of
geography and length — it is no surprise thdtially each and every provision has been
contested, negotiated, revised, re-negotiated, and re-revised multiple tidies. (

POM has not been working toward a settlatrend coexistence for over nine years out

of disinterest. Rather it has vked tirelessly to try and resolve this matter. Just from the
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beginning of this year until Jarrow filed its motion, there have been 26 emails exchanged
between POM and Jarrow, either about the comtktiite settlement agreement, or a requested
status update about the settlement agreemenibn@Decl. § 9.) Thisumber does not include
the numerous phone call communications betwkemarties. In 2014, POM and Jarrow had
145 email exchanges, while POM and it1@dian counsel communicated 129 timdd.) (

POM has not sat by idly, seekingtemsion after extension. Rath#rhas been actively focused
on trying to resolve this case.

Settlement negotiations have also beepacted and slowed-down by several
circumstances beyond the negotiatboginsels’ control. For inshce, the origial settlement
agreement included an assignment and licenssofoe marks at issuleut an order by the
Federal Trade Commission regarding POM anddigertising made the licensing arrangement
no longer viable. (Criona Decl. § 10.) The F§8ued its order just as the assignment and
license agreement were almost finalizeo negotiations hat begin anew. Id.) Further, POM
underwent two management changes that occarpeaiple of years apart, which meant that
counsel had to educate new management inratadeling the complexities of the issues, the
legal landscape, the relationships, the optioresptbposed resolutions, and the impact of each
of those resolutiongCriona Decl. § 11.)

To navigate through these morass of issaesnsel for POM (Danielle Criona) and
Jarrow (Mark Giarratana) throudpoth necessity and genteebfessionalism, have had a long
history of mutual respect, flexitty and co-operation ovehe years. (CrionRecl. § 12.) There
has been a pattern and practice between thiepthat motions textend deadlines would
always be agreed to, in order to furttie® common goal of reaching a settlemend.) (To that

end, the parties have sought to extend the Beaeadlines on twenty-six occasions. Every one
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of those motions to extend was a consenteat siipulated motion. Not only did POM and
Jarrow extend deadlines, they also have sowgtg-open deadlines that have passed.

In the spring of 2014, right before POM&stimony period, it appeared to POM that
settlement negotiations had & roadblock. Accordingly, Pi®@'s litigation counsel, Michael
Vasseghi, sent Jarrow a notice to take thmodiion testimony of onef POM’s employees.
(Criona Decl. § 13.) Jarrow’s counsel wasuaiiable to appear for the deposition testimony
and asked Mr. Vasseghi to take the testimonyal#ndar and requested that the deadlines be
extended. I(l.) Jarrow’s counsel did not believe seatiknt negotiations were at an impasse.

Realizing that Mr. Vasseghi was new to tase and possibly unaware of the parties’
counsels’ relationship, Jarrow’s counsel maaeftlowing written representation to him:

Danielle and | have had a practice ofrlang cooperatively to accommodate each
other’s schedules, and amderstanding that we woulstipulate to adjust the
current deadlines as needed if settlenggstussions were to break down. In view
of the foregoing, | trust we can work coogigvely to modify the scheduling order
so that both parties can preservertlagility to conduct ial depositions.

(Criona Decl. § 14 and Exh. A thereto.)

Based on this representation by Jarrow, and the parties’ history of cooperation, POM
agreed to withdraw the notice, not omduce evidence during its testimony period, and
further agreed to extend all deadlines. (Criona Decl. § 15.) Jarrow’s counsel’s written
representation succinctly articulates timequity of Jarrove motion, and why POM
reasonably believed that Jarrowuwid not file the instant main or take advantage of the

parties’ professional and coapéve working relationship.
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II. JARROW FAILED TO FILE ITS MOTION BEFORE THE START OF ITS
TESTIMONY PERIOD

A motion brought under Trademark Rule 2.182sStbe filed before the opening of the
testimony period of the moving party.” 37 C.FRL132 (c) (emphasis added). While the Board
has discretion to grant the trem after the testimony of theawing party commences, the Board
should not exercise such discretiarthis case given Jarrow’adk of equitable justification.
Jarrow’s testimony period commenced on April 2815. It filed its motion seven months after
its due date. Jarrow gives no explanation fodéay, but likely, just like POM, Jarrow’s focus
was on settling this case. Jarrow then suddelelg its motion, without advance notice to POM.
For this reason alone, Jarrewnotion merits denial.

V. POM’S FAILURE TO EXTEND DEAD LINES CONSTITUTES EXCUSABLE
NEGLECT

The Board has defined excusable neglect a¥diare to take the proper steps at the
proper time, not in consequence of the party's own carelessness, inattention, or willful disregard
of the process of the court, but in conseqeenf some unexpected wnavoidable hindrance or
accidentpr reliance onthe care and vigilare of his counsel or goromises made by the
adverse party Hewlett-Packard Co. v. Olympus Carp31 F.2d 1551, 1552-53 (Fed. Cir.
1991) (emphasis added). TheSUSupreme Court’s ruling ifioneer Investment Services
Company v. Brunswick Associates Limited Partner&dj, U.S. 380 (1993kxpanded that
definition of excusable neglect to also include ermasle that were within the party’s control.

Following the reasoning d¢tioneer in Pumpkin, Ltd. v. The Seed Corg8,USPQ2d
1582 (TTAB 1997), the Board held that the deteation of whether a party’s neglect is
excusable is:

at bottom an equitable one, takingceount of all relevant circumstances
surrounding the party's omissionThese include. [l] the danger of prejudice to
the [nonmovant], [2] théength of the delay and ifsotential impact on judicial

proceedings, [3] the reason for thelay, including whether it was within the
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reasonable control of the movant, andvidiether the movant acted in good faith.
(Emphasis added.)

Given the equitable nature of excusable neglRumpkinmakes clear that the four-factor test
encompasses all circumstances relevant tcaéxph the alleged neglec*Because Congress
has provided no other guideposts for determining what sorts of neglect will be considered
‘excusable,” we conclude thtdte determination is at bottom aquitable one, taking account of
all relevant circumstancesrsounding the party's omissiorPioneerat 395.

Read togetheRioneer Hewlett-PackardandPumpkinhold that excusable neglect - an
equitable concept, elastic intoee - includes, 1) conduct withthe party’s control, such as
ignorance of the rules, mistake or inadvertence, 2) conduct etit&garty’s control, or 3)
reliance on promises made by an adverse party.

A. REOPENING THE TESTIMONY PERIOD WILL NOT PREJUDICE
JARROW

Applying the firstPioneerfactor to this case, therens measurable prejudice to Jarrow
if the Board reopens the proceedirdg@rrow’s purported prejudice tisat it “has invested
substantial amounts of time and money in cotioeavith these consolidated proceedings” and
“threatens to further delay darrow’s entitlement to registdre opposed marks....” (Motion,
page 13.) In actuality, Jarrow has spent vetig litme and money on litigating this proceeding,
as the majority of the time the parties havaead extended deadlines for purposes of
negotiating a settlement. Jarreexpenditure of timand money on settlement negotiations, as
well as a delay in obtaining a ruling in thiopeeding, does not amountgejudice. Prejudice
is measured by a siving of lost evidence, unavailable witnesses, or increased difficulties in
discovery, not litigation costsSee Pratt v. Philbrogkl09 F.3d 18, 22 §1Cir. 1997)Paolo
Associates Ltd. Partnership v. Bo@d, USPQ2d 1899, 1904 (199Q)arrowdoes not claim that
it has lost any evidence, or that any of iifhesses are unavailabta, that discovery has

somehow become more difficult. This fiRibneerfactor unquestionably favors POM.
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B. THE LENGTH OF DELAY AND J UDICIAL IMPACT RESULTING
FROM RE-OPENING TESTIMONY IS RELATIVELY MINIMAL GIVEN
THE HISTORY OF THIS PROCEEDING

The length of the delay resulting frareopening of the testimony period is not
insignificant, but it must be put in contexthis proceeding commenced in 2006. Even if an
additional one year is added to the procegdfrom the time POM’s testimony period closed
until the Board reaches a decision on Jarrow’s Mutiit is a relatively small amount of time
given the complexity of the sef underlying disputes. Moreonéoth parties stipulated or
consented to all of thieme extensions in this case, andda is equally responsible for the
proceeding’s length.

The impact on judicial proceedings is not significant. Tlheree been no other motions
to extend or reopen any periodsiis case other than thosesiged to benefit the parties’
settlement proceedings. The only judicial impaet will incur from denying Jarrow’s motion
will be that the Board will havi® decide this case on its rite. “[JJudgment by default is
viewed with disfavor by the Bodmunless a party has shown littdeno interest in advancing its
position.” Fort Howard Paper Co. v. Kimberly Clark16 U.S.P.Q. 617 (P.T.O. 1982). The
evidence is clear that this case is importaf®@M, which has made extensive efforts to resolve
this dispute. The secoiiioneerfactor also favors POM.

C. UNDER EQUITABLE CONSID ERATIONS, THE THIRD PIONEER
FACTOR FAVORS POM

1. POM Detrimentally Relied on Jarrow’s Conduct and Agreement That
The Parties Would Adjust the Scheule as Needed To Ensure Each
Had The Opportunity to Offer Evid ence and Testimony If Settlement
Negotiations Broke Down
As set forth in detail in the backgrousection of this Opposition, POM and Jarrow’s
counsel have had an extremely cordial and perative working relationship. Throughout the

history of this proceeding, POlhd Jarrow filed twenty-six conged motions or stipulations to
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extend or re-open deadlines. dach instance, the purpose wabuy the parties more time to
negotiate and finalize their settlement agreement.

The only exception came in 2014. It was ¢indy time that settlement negotiations
appeared to have potentialiit an impasse. Accordingly ROnoticed the testimony deposition
of its then employee, Jeremy Adams. (Cridel. § 13.) However Jarrow indicated that it was
not available to attend the deposition, and sotmbktend all deadlines)cluding those of the
parties’ testimony periodsld{) In response to POM'’s decision to commence with testimony,
Jarrow’s counsel made thdlfwing representation:

Danielle and | have had a practicenadrking cooperatively to accommodate each
other’s schedules, and an understandiagwe would stipulate to adjust the
current deadlines as needed if settlenggstussions were to break down. In view
of the foregoing, | trust we can work coogtvely to modify the scheduling order
so that both parties can preservertlgility to conduct ial depositions.

(Criona Decl. 1 14.)

POM'’s counsel thus reasonably urateod and believed that shodettlement negotiations ever
break down, the parties would jointly seek to modify the scheduling order, so that no party would
be prevented from imiducing evidence.

With this understanding in place, POM aladrow subsequently extended deadlines for
the twenty-fifth time in April2014. (Criona Decl. 1 15.) The &ual granted the extension later
that month. POM sent the latest revisionth®settlement to Jarrow’s counsel on June 4, 2014.
(Criona Decl. 1 16.) Despite several follow upsrrow did not provide comments and further
revisions to the agreements until five awek-half months later, on November 18, 2014.) (
During that time, POM and Jarrow relied on theirtual understanding that they would seek
extensions of time as necessargdntinue settlement negotiation&nd they did just that. In

December of 2014, both parties filed a motion tupen already closed deadlines. (Criona Decl.
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1 17.) At the time of that motion, POM’s andrdav’s testimony periods had closed months
earlier. (See Docket Nos. 86 and 82015 was no different than 2014. The parties
communicated a total of 23 times betweenltéginning of the year and November 20, when
Jarrow filed this motion(Criona Decl. § 18.peveral of those communications included the
latest revisions to the settlement agreement.

On November 10, 2015 — just 10 days beforecdafiled its motion - POM sent what it
believed to be a final version of the settlememeament to Jarrow, with what it considered to be
minor modifications(Criona Decl. § 22.)As far as POM was conceihehe parties were on the
cusp of settling the mattePOM was so confident that a deal had been reached that for the first
time ever, it even executed the agreement before sending it to Jé@owna Decl. § 22.)0On
November 20, 2015, when POM'’s counsel saw aaildnom Jarrow’s counsel in her inbox, she
expected to see a fully executed copy of théeseent agreement. Instead, she was surprised to
see a courtesy copy of Jarrow’s motig@riona Decl. T 23.)

At no time prior to the filing of its matin did Jarrow indicate &t it believed that
settlement negotiations had broken down. (Crideal. I 24.) Nor did Jarrow give any
indication to POM that the agement to extend or re-opdeadlines would no longer be
honored. (Criona Decl. § 24.) If Jarrow had inried POM that it was nlonger interested in
negotiating a settlement agreement, or thaptirées’ agreement was anger in force, POM
would have taken immediate action and moteedxtend and or re-open all deadlinesl.) (
Jarrow’s motion is based on equitable considerati®isneerat 395;Pumpkinat *4. But given
the history outlined above, the doctrineegfuitable estoppel bars its motion.

The Board has applied the doctrine of itajle estoppel to derthis very motion on

facts very similar to the instant case. Like Jarrow, the applicddrirHoward Paper Cq filed
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for judgment under Trademark Rule 2.132(8ke Fort Howard Paper Co. supr®pposer
argued that equitable estoppel barred the eg@piis motion, because the opposer’s attorney had
detrimentally relied upon represtations by applicant’'s counselgarding deadlim extensions.

Id. at *1. Like this case, iRort Howard Paper Cothe record showed that on numerous
occasions, opposer stipulated to applicant’s reqdé@sextensions of time, in light of applicant’s
reciprocal assurances that it would be amenabbgposer’s requests in the event that opposer
sought similar extensions, and that ample waymvould be given inthe event opposer sought
similar extensionsld. Much like Jarrow does in its motiorg@icant also argued that it is not
responsible for opposer’s failuredbserve scheduled trial periodsl. Notwithstanding this
principle, the Board noted that “[w]hilgoplicant’s last point is generally well taken,
consideration of the particulaadts and circumstances in this ceseecessary to arrive at an
equitable result.”ld. at *2.

In view of the fact that several extemss of the discovery period were requested
by applicant after the period therefor hadseld, it is the view of the Board that
opposer relied in good faithpon its interpretadin of the parties' long-standing
agreement and that such reliance constitutes a sufficient basis for a finding of
excusable neglect. Moreover, judgmentdeyault is viewed with disfavor by the
Board unless a party has shown little or rteri@st in advancing its position. This
is clearly not the situation in the instant case.

Fort Howard Paper Coat *2

The communications between POM and Jartbe parties’ consistent, un-wavering
position that extensions wouldaays be, and had always been granted, and Jarrow’s agreement
that if negotiations were to break down, thetiparwould extend deadlinemake this case very
similar toFort Howard Paper. TheFort Howard Paperecision is consistent with the Board’s

holding inHewlett-Packard Cahat excusable neglect can include reliance “on promises made
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by the adverse party.Hewlett-Packard Coat 1553;see alsdseorgopolous v. International
Brotherhood of Teamster$64 F.R.D. 22 (S.D.N.Y 1995) (missing deadline due to unfiled
stipulation between parties extending deadias grounds for a finding @xcusable neglect).

By contrast, irPolyjohn Enterprises Corp. v. 1-800-Toile®d U.S.P.Q.2d 1860 (TTAB
2002), petitioner relied oRort Howard Paper In that case, the gees had agreed to two
extensions of petitioner’s time to respond to discpvequests, and petitioner was in the process
of securing documents and information necessarggpond to such discovery requests when its
testimony period expiredd. at *1. Based on these extenss, petitioner was under the
impression that the parties were agpeeing to extend the testimony periotis.

The Board irPolyjohnrejected petitioner’'s argument and reliancd-ort Howard
Paper It foundFort Howard Paperdistinguishable because in that case “opposer’s failure to act
before the close of its testimony period was exglesbecause the partiteerein had agreed to
numerous extensions of the disery period, several of which weagreed to after such period
had closed, and that opposer had reliegbiod faith upon a ‘long-standing agreement’ that
opposer would receive ‘ample warning’ in thest/that applicant wodlnot agree to further
extensions.’Polyjohn Enterprises Cort *3, citing toFort Howard Paperat 618. Jarrow’s
counsel’'s agreement was tantamount to the “ample warnirfggrinrHoward Paper

Jarrow citesGerald David Giersch, Jr. & Benjamin J. Giers@b U.S.P.Q.2d 1306
(TTAB 2007) andHewlett-Packard Cosupra for the proposition that garty should not assume
that the opposing party will agree to an extemsi@hile that general proposition is true, neither
GierschnorHewlett-Packard Coinvolved continued and consisteassurances from one party

to the other. In neither case was detrimentamee an issue. Those cases are factually similar
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to Polyjohnwhich the Board has distinguished fréort Howardin denying the Rule 2.132
motion.

Jarrow cannot claim that the partiest@gment was a one-time deal for a single
extension. The parties filed tvextensions after that agreement, one of which sought to re-open
passed deadlines. Implicit inetiiact that none of the motiots extend was contested by the
other party, is that the parties were alwaygredd on their mutual strajg to extend deadlines
for the greater purpose of settlement. As be&Q@isl can tell, Jarrow did not like the latest
revisions to the settlement agreement, and Igiohgcided to walk aay from the negotiating
table. It did so after years oboperative negotiations, right bedcdhe parties were to have a
signed settlement agreement.

While it is Jarrow’s prerogative to stop negbtig towards a settlement (for whatever
reason or no reason at all) ildiot have the right to renega the parties’ mutual and long
standing agreement that if settlement negotiatiesi® to break down, the parties would re-open
testimony periods so that neither party woulgbgudiced. POM relgon that promise, and
got burned for trusting Jarrow. Just likeHart Howard Jarrow should be estopped from having
its motion granted.

2. The Board Should Consider the Pdies’ Substantive Settlement
Negotiations As a Factor for Denying Jarrow’s Motion

Jarrow cites to a single cagdlanta-Fulton County Zoo Inc. v. DePalm#b U.S.P.Q.2d
1858, 1859 (TTAB 1998), for the proposition that]t'js well established that the mere

existence of settlement negotiations does noifyustparty’s inaction or delay.” (Motion at
page 7.) BuAtlanta-Fultonactually stated that “the mere existence of settlement negotiations

alonedoes not justify a party’s inaction or delayd. at 1858 (emphasis added). The extent of
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settlement negotiations is certainly relevant eme for the Board to consider in an equitable
analysis. That is why settlement negotiations were considered by the Bédlahia-Fulton

Contrary to opposer’s conteotis, the record does not edigiibthat this is a case
where the parties were engaged ingomg, bilateral settlement negotiations
during the critical time peod up to and including February 8, 1997. Rather, the
record shows that on February 4, i.eyrfdays prior to the close of opposer's
testimony period, applicants forwarded to opposer, by first-class mail, a
settlement proposal. Opposer's stidleumented response thereto was, on
February 27, 1997, to reject the settlement offer out of hand.

Atlanta-Fultonat 1859.

Similarly, inVital Pharm., Inc. v. Kronholp®9 U.S.P.Q.2d 1708 (T.T.A.B 2011), the
responding party asserted that it welying on its belief that the p#es were close to settlement,
and therefore did not extendstenony deadlines. In analyzing this assertion, the Board
determined that “it does not appear that théigmuevere engaged in any meaningful settlement
discussions.”ld. at 3. “In fact, as previously notdd;o months prior tahe opening of its
testimony period, opposer sent applicametter stating that opposepes not wish to settle, or
enter into any agreement,” and shortly betbeeopening of its testiomy period, opposer stated
that the parties had reached an impastk.”We cannot in these circumstances accept
opposer's explanation that its failures to takentesty and file a brief (or obtain an extension of
the deadlines for doing so) were doesettlement negotiationsId.

The facts in this proceeding are diametrically opposédismta-FultonandVital
Pharmaceuticalswhere the parties were riattrue settlement negotians. Here, the parties
were engaged in substantibilateral settlementegotiations immediatelgrior to, during, and

after POM'’s testimony period which ended Mag&6, 2015. The parties extensive negotiation
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efforts have even been detailed for the Boarsbime of the parties’ stipulations to extend and
reopen deadlines. (See e.g. Docket Nos. 89, 86, 83.)

On February 23, 2015, one day before POtd&imony period opened, Danielle Criona,
POM'’s counsel called Jarrow’s cael to discuss the changes her client had proposed to the
latest draft of the settlement agreement. Sdwabit 9 to Jarrow’s Motion and Criona Decl.
19.) On February 25, 2015, one day after POM5Stimony period opened, Ms. Criona emailed
the latest version of the settlement agreemedéatmw’s counsel, stating “attached is what |
hope is our last revision of thiggreement.” (See Exhibit 9 dJarrow’s Motion; Criona Decl.

20 and Exh. B thereto.)

On March 3, 2015, one week into POM’stimony period, Jarrow’'sounsel reaction to
the latest draft of the settlement agreement wagipe. “I believe that | can sell our client on
your revisions subject to the fewadfications shown inthe attached redline.” (See Exhibit 10 to
Jarrow’s Motion.) Between March 3 and Miar20, 2015, POM'’s counsel @med client input
with respect to Jarrow’s latest revisions, accepted those changes, and made two more minor
changes. (Criona Decl. 1 21, and Exh. C tleeyeAnd on March 23, 2015, POM'’s counsel sent
the latest version of the agreement to Jarrdd.) (

Unlike Atlanta-FultonandVital Pharmaceuticalshree iterations of the settlement
agreement were sent back and forth betwsseties’ counsel during POM’s testimony period
alone. UnlikeAtlanta-Fulton Jarrow never indicated thiatvas rejecting the settlement
agreement terms, and to the contrary, commusmictt POM'’s counsel that he thought he could
“sell” his client on those changes.

POM sat and waited and heard nothing backnfdarrow. After a month of waiting, on

April 21, 2015, POM'’s counsel sent a follow upadhto Jarrow’s counsel asking if he had

{2505064.2} 15



looked at the agreement. (See Exhibit 11 toodds Motion.) POM received no response. On
May 6, 2015, POM’s counsel once again prompteudafor a response. Three weeks later, on
May 27, 2015, Jarrow’s counsel finally respondedchiteg another revision to the settlement
agreement. (See Exhibit 12 to Jarrow’s MotiorS)nce the parties Haa history of extending
courtesies of accommodating each-others’ sdesdand the agreement between the parties,
POM saw no need to extend diaels given how close the pees were to settlement.

Given the parties’ histgrof extending deadlinesnd their intense settlement
negotiations, the thirBioneerfactor tips in POM’s favor.

D. POM NEVER ACTED IN BAD FAITH

Under the fourtiPioneerfactor, there is no evidence that POM’s failure to take
testimony or file other evidenakiring its trial period was the result of bad faith. To the
contrary, Jarrow is the party who brought thigiomin bad faith. This fial factor also favors
POM.

I
i
I
i
i
i
I
i
i
i

I
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V. CONCLUSION

For the foregoing reaspOM requests that Jarrow’s motion be dewied the

deadlines théor testimony periods of both parties be re-opened.

DATED: December 10, 2015

{2505064.2}

Respectfully submitted:

ROLL LAW GROUP PC

By:

/sl Michael M. Vasseghi /s/
MICHAEL M. VASSEGHI
DANIELLE M. CRIONA
ROLL LAW GROUP PC
11444 West Olympic Boulevard
Los Angeles, California 90064-1557
Telephone:  (310) 966-8400
Facsimile: (310p66-8810
michael.vasseghi@roll.cam
ipdocketing@roll.com

Attorneys for Opposershe Wonderful Company
LLC and Pom Wonderful LLC
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CERTIFICATE OF SERVICE

I, Susan Bryant, hereby cdytithat a copy of thiOPPOSER POM WONDERFUL'S
OPPOSITION TO APPLICANT JARROW FORMULAS, INC.’S MOTION FOR
JUDGMENT AND MOTION TO REOPEN TESTIMONY PERIOD has been served upon
attorneys for Applicant:

MARK D GIARRATANA

MCCARTER & ENGLISH LLP

CITYPLACE |

185 ASYLUM STREET

HARTFORD, CT 06103

mgiarratana@mccarter.com, dewen@mccarter.com, jwhitney@mccarter.com,
hartforddocketing@mccarter.com, sschlesinger@mccarter.com, gpajer@mccarter.com

by first class mail, postage prepanah, this 10th day of December, 2015.

/s/ Susan Bryant /s/

SusarBryant

ROLL LAW GROUP PC

11444 West Olympic Boulevard

Los Angeles, California 90064-1557
Telephone:  (310) 966-8400
Facsimile: (310p66-8810
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

Pom Wonderful LLC, Opposition No. 91171281

Opposer,

V. Marks and Related (Consolidated) Proceedings:
Opp. No. 91171281 (Parent) re

Jarrow Formulas, Inc., Opp. No. 91191283 re POMEGREAT

Opp. No. 91171284 re POMESYNERGY
Applicant. Opp. No. 91173117 re POMOPTIMIZER
Opp. No. 91173118 re POMGUARD

Opp. No. 91186414 re POMEZOTIC

Opp. No. 91191995 re PRICKLYPOM

Opp. No. 91194226 re POM and POM

DECLARATION OF DANIELLE M. CRIONA IN SUPPORT OF OPPOSER POM
WONDERFUL'S OPPOSITION TO APPLICANT JARROW FORMULAS, INC.'S
MOTION FOR JUDGMENT AND MOTION TO REOPEN TESTIMONY PERIOD

[, Danielle M. Crionadeclare as follows:

1. | am Senior Intellectual Property CounaéRoll Law Group PC and counsel for
Plaintiff POM Wonderful LLC. | have personal knizage of the facts set forth herein and, if
called upon to testify, could ancowld competently testify theretd.submit this declaration in
support of Plaintiff POM Wonderful LLC's (“PK") Opposition to Jarrow Formulas, Inc.’s
Motion for Judgment and Math to Reopen Testimony Period.

2. The marks at issue in this Opposition inkkimilar or related goods, that is the
goods Jarrow identified in its trathark applications and/or salhd that POM identified in its
trademark applications and/oilseéboth include dietary supplemis and juice concentrates.

3. POM and Jarrow are business partnand, @ business together in a supplier-
manufacturer relationship (POM supplies toda), and both currently sell products in the

marketplace to consumers.
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4. The proceedings before this Board involves seven consolidated proceedings about
eight marks. Six of those are oppositions by PlOMmarks Jarrow is trying to register, and one
of the oppositions is by Jarrow against two marks POM seeks to register.

5. The disputes between POM and Jarrasoapan two coungs involving up to
twelve additional marks at any given time|esist as many proceedings, and a third party
Licensor in Canada who is also involvedhe negotiations of the Canadian agreement.

6. This proceeding is not the whole ottHispute between these parties. These
parties operate in a similar marketplag®a-visdietary supplements and juice concentrate, so
“real world” issues must be considered acdounted for in any agreement that is reached
between them. The parties are currentlyirsglroducts in the marketplace where there are
potential infringement issues redang use of the marks, label designs and advertising that also
need to be considered and accounted for.

7. At one time, the settlement was being rteaged to include the adoption of future
marks. This type of future coexistence is jgatarly difficult to stucture when negotiating a
settlement agreement.

8. The parties have been diligently negtitig a very complicated settlement and
coexistence agreement that involves ovegilagp goods in overlapping trade channels, with
trademarks that all begin with “pom,” that wdule worldwide, and alsavolve a third-party
and different provisions in Cada along with a separate agreement for Canada. Furthermore,
the agreement is perpetual — one that each pditiywe with for the life of their brands. Given
the gravity and the far-reachinffexts of this deal, both in tesyof geography and length, it is
not surprising that almost every provision bagn contested, negotidieevised, re-negotiated,
and re-revised multiple times.

9. From the beginning of this year untilrdaw filed its motion, there have been 26
emails exchanged between POM and Jarralveeabout the conténf the settlement
agreement, or a requested status update almaettlement agreement. This number excludes

the numerous phone call communications betwkemarties. In 2014, POM and Jarrow had
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145 email exchanges, while POM and it:\@dian counsel communicated 129 times.

10. Settlement negotiations have also baepacted and slowed-down by several
circumstances beyond the negotiatboginsels’ control. For inshce, the origial settlement
agreement included an assignment and license foe &6 the marks at issue, but an order by the
Federal Trade Commission (“FTC”) regardif®@M and its advertising made the licensing
arrangement no longer viable. The FTC issugdrdler just as the assignment and license
agreement was almost finalized,rsegotiations had to begin anew.

11. Furthermore, POM underwent two managenuainges that occurred a couple of
years apart, which meant that counsel haelhacate new management in understanding the
complexities of the issues, the legal landsc#perelationships, the options, the proposed
resolutions, and the impact of each of those resolutions.

12.  To navigate through these issues, |, alaith my counterpart for Jarrow, Mark
Giarratana, have had a longtioiry of mutual respect, flexitty and co-operation over the
years. There has been a patt@nd practice between tiparties that motions to extend deadlines
would always be agreed to in order to furthe ¢bmmon goal of reaching a settlement. To that
end, the parties have mutually sought to exteedBoard’s deadlines on twenty-six occasions.
Every one of those motions to extend was a eotesl to or stipulated motion. Not only did
POM and Jarrow extend deadlines, taéso have sought to re-opdeadlines that have passed.

13. Inthe spring of 2014, right before R testimony period, it appeared to POM
that settlement negotiations had hit an impagssordingly, POM’s litigation counsel, Michael
Vasseghi, sent Jarrow a notice to take the deposestimony of one oPOM'’s then employees,
Jeremy Adams. Jarrow’s counsel was unavailabgppear for the deposition testimony and in
an email that | was copied on, asked Mrs¥&ghi to take the testimony off calendar and
requested that the deadlines be extendeddirgd those for the parties’ testimony periods.

14. Jarrow's counsel also made tbidowing written representation:

Danielle and | have had a practice ofrlang cooperatively to accommodate each

other’'s schedules, and amderstanding that we woulstipulate to adjust the
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current deadlines as needed if settlendéstussions were to break down. In view
of the foregoing, | trust we can work coopigvely to modify the scheduling order
so that both parties can preserveitiability to conduct trial depositions.

A copy of this email exchangeastached hereto as Exhibit A.

15. Based on this representation by Jarrowg tne parties’ history of cooperation,
POM agreed to withdraw theotice, not introduce evidendarring its testimony period, and
further agreed to extel all deadlines.

16.  With this understanding in place, PCGiMowed deadlines to pass in 2014. POM
sent the latest revisions tioe settlement to Jarrow’s counsal June 4, 2014. Despite several
follow ups, Jarrow did not provide comments and further revisions to the agreements until five
and one-half months later, on November 18, 2014.

17.  During that time, POM relied on theragment and its understanding that the
parties would seek extensionstiofie as necessary to contimggttlement negotiations. And the
parties did just that. In December of 2014, hmdlties filed a motion to reopen already closed
deadlines.

18. In 2015, the parties communicated a tofa23 times between the beginning of
the year and November 20, when Jarrow filed this mot®ewveral of those communications
included the latest revisions to the settlement agreement.

19. The parties were working on and negotigtthe settlement agreement, prior to,
during and after POM’s last testimony periddn February 23, 2015, one day before POM'’s
testimony period opened, | called Jarrow’s counsel to discuss the changes my client had
proposed to the latest draft of the settlement agreement.

20.  On February 25, 2015, one day after POMstimony period opened, | emailed
the latest version of the settlement agreemedéatmw’s counsel, stating “attached is what |
hope is our last revision of thaggreement.” A copy of this email exchange (without the attached

settlement agreement) is attached hereto as Exhibit B.
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21. Between March 3 and March 20, 2015, | workedbtain my client’s input with
respect to Jarrow’s latest revisions, acceptedd changes, and made two more minor changes
to the agreement. On March 23, 2015, | sentatest version of the agement to Jarrow. A
copy of this email exchange (Wdut the attached settlementegment) is attached hereto as
Exhibit C.

22.  On November 10, 2015 — just 10 days beftagow filed its motion — | sent what
| believed to be a final version of the settlemagteement to Jarrow, with what my client and |
considered to be minor modification&s far as I, and my client were concerned, the parties
were on the cusp of settling the mattéve were so confident thatdeal had been reached that
for the first time ever, my client even exésdithe agreement before | sent it to Jarrow.

23.  On November 20, 2015, when | saw an gfnam Jarrow’s counsel in my inbox,
| expected to see a fulgxecuteccopy of the settlement agreerheinstead, | was surprised to
see a courtesy copy of Jarrow’s motion.

24. At no time prior to the filing of its madn did Jarrow indicate #t it believed that
settlement negotiations had broken down. NorJdidow give any indication to POM that the
agreement to extend or re-open deadlines avoallonger be honored. If Jarrow had informed
POM that it was no longer interestgdnegotiating a settlement agment, or that that parties’
agreement was no longer in force, POM would have taken immediate action and moved to
extend and/or re-open all deadlines.

| declare under oath and penalty of pegrjunder the laws of the United States of
America that the forgoing is true and correEixecuted this 10th day of December 2015 in
Los Angeles, California.

/s/ Danielle M. Criona
Danielle M. Criona
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Vasseghi, Michael

From: Vasseghi, Michael

Sent: Monday, March 24, 2014 4:52 PM

To: Giarratana, Mark

Cc: Criona, Danielle; Ewen, David

Subject: RE: Jarrow - Notice of Testimony by J. Adams
Mark,

| know from Danielle that you and she have been very cooperative in this matter, and | extend to you the same courtesy.
To your point, perhaps my use of the term "stalemate" was inaccurate. Rather, it appears that settlement negotiations
have stalled at a time when we're up against some deadlines.

Since you are requesting an extension of the deadlines, please propose new dates for the end of POM's 30 day trial
period, Jarrow's Pre-trial disclosure deadline and end of its trial period, as well as POM's rebuttal disclosure deadline and
end of its rebuttal period. Once we have those agreed to dates in place, we can move Mr. Adams' deposition testimony
to accommodate your schedule.

Thanks,
Michael.

From: Giarratana, Mark [mailto:MGiarratana@McCarter.com]
Sent: Monday, March 24, 2014 4:25 PM

To: Vasseghi, Michael

Cc: Criona, Danielle; Ewen, David

Subject: RE: Jarrow - Notice of Testimony by J. Adams

Michael:

Danielle and | have not spoken since receiving her latest settlement counter last Wednesday, so it was not my
understanding that we were at a stalemate. But if you (or she) and your client believe otherwise, | will take your word
forit.

In any event, | have oral argument at the Federal Circuit on April 8th and therefore we are not available on the proposed
date for the deposition. Danielle and | have had a practice of working cooperatively to accommodate each others'
schedules, and an understanding that we would stipulate to adjust the current deadlines as needed if settlement
discussions were to break down. In view of the foregoing, | trust we can work cooperatively to modify the scheduling
order so that both parties can preserve their ability to conduct trial depositions.

Mark

Mark D. Giarratana // Partner
MCcCARTER & ENGLISH, LLP

CityPlace I, 185 Asylum Street // Hartford, Connecticut 06103
T: 860-275-6719
C: 860-944-9875
F: 860-560-5919



mgiarratana@meccarter.com // http://www.mccarter.com

BOSTON // HARTFORD // NEW YORK // NEWARK PHILADELPHIA // STAMFORD // WASHINGTON, DC // WILMINGTON

From: Vasseghi, Michael [mailto:MVasseghi@Roll.com]
Sent: Monday, March 24, 2014 6:26 PM

To: Giarratana, Mark

Cc: Criona, Danielle

Subject: Jarrow - Notice of Testimony by J. Adams

Mark,

| understand that there is a stalemate in the settlement negotiations. This development necessitates POM to move
forward in this case given that POM's trial period ends on April 9th. Attached is a courtesy copy of the notice of taking
Jeremy Adam's testimony for April 8th, which is being served on you via regular mail as well.

Let me know if you have any questions.
Michael.

Michael M. Vasseghi | Roll Law Group PC | Senior Counsel - Litigation
11444 W Olympic Blvd. | Los Angeles, CA 90064 | 310.966.8776 | Fax 310.966.8810

CONFIDENTIALITY NOTE: This email may contain privileged or confidential information and is for the sole use of the
intended recipient(s). If you believe that you have received this email in error, please notify the sender.

This email message from the law firm of McCarter & English, LLP is for the sole use of the intended recipient(s) and may
contain confidential and privileged information. Any unauthorized review, use, disclosure or distribution is prohibited. If
you are not the intended recipient, please contact the sender by reply email and destroy all copies of the original
message.



Exhibit B



Vasseghi, Michael

From:
Sent:
To:

Cc:
Subject:

Attachments:

Mark and David,

Criona, Danielle

Wednesday, February 25, 2015 7:21 PM

Giarratana, Mark; David Ewen (dewen@mccarter.com)

Vasseghi, Michael

Jarrow and POM Final Settlement Agreement // CONFIDENTIAL SETTLEMENT
COMMUNICATION SUBJECT TO FRE 408

2393688_1.DOC.doc

Following up on my call from Monday and David’s return call today, attached is what | hope is our last revision of this
agreement (I am sending you a tracked changes version for convenience). Once | was able to get him past the addition of
the other marks to the agreement, the client only asked for a few clarifications that | think are in line with the spirit of
the Agreement. Similar changes are requested in the Canada one as well.

Please call me to discuss if need be. Of course, this is subject to final client approval.

Danielle M. Criona, Esq. | Roll Law Group PC | Senior Counsel ~ Intellectual Property
11444 W Olympic Blvd. | Los Angeles, CA 90064 | 310.966.8771 | Fax 310.966.8810

CONFIDENTIALITY NOTE: This email may contain privileged or confidential information and is for the sole use of the intended recipient(s). If you
believe that you have received this email in error, please notify the sender.
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Vasseghi, Michael

From: Criona, Danielle

Sent: Monday, March 23, 2015 2:59 PM

To: Giarratana, Mark

Cc: Ewen, David; Vasseghi, Michael

Subject: RE: Jarrow and POM Final Settlement Agreement // CONFIDENTIAL SETTLEMENT
COMMUNICATION SUBJECT TO FRE 408

Attachments: Settlement Agreement - POM Wonderful and Jarrow Formuals - Final Draft, March 23,
2015.00C

Mark,

I made the two minor changes to the Settlement Agreement per our client’s input and have kept in your last changes as
discussed this morning. | am now sending this to our client to read through carefully, as if he were ready to sign it. That
said, this is subject to final client approval.

Danielle M. Criona, Esq.
Senior Counsel - Intellectual Property
Roll Law Group PC Ph. 310.966.8771

From: Giarratana, Mark [mailto:MGiarratana@McCarter.com]

Sent: Tuesday, March 03, 2015 4:08 PM

To: Criona, Danielle

Cc: Ewen, David; Vasseghi, Michael

Subject: FW: Jarrow and POM Final Settlement Agreement // CONFIDENTIAL SETTLEMENT COMMUNICATION SUBJECT

TO FRE 408

CONFIDENTIAL SETTLEMENT COMMUNICATION SUBJECT TO FRE 408

Dear Danielle:

Thank you for sending over the revised agreement. Although | have not yet discussed your revisions with our client, I will
be meeting with him this week and plan to do so then.

With that caveat, and in order to get this wrapped up, | believe that | can sell our client on your revisions subject to the
few clarifications shown in the attached redline. Also attached is a clean draft incorporating the changes reflected in the
redline. With respect to Section 2.c.i., because this section relates only to the “JFI Pome Marks,” we have clarified the
language consistent with that understanding. And with respect to Section 2.c.ii, our revisions are intended to make the
language consistent with the current uses reflected in the Exhibits.

As indicated, | am meeting with our client in California for the remainder of the week and will be available by cell phone
(860-944-9875) to discuss. Please let me know if you are available on Thursday or Friday. | will look forward to speaking
with you.

Best,
Mark
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i Mark D. Giarratana | Partner
MﬁCCARTER McCARTER & ENGLIS}-I, LLP
&ENGLISH _
«rewssrar oo CityPlace |, 185 Asylum Street | Hartford, Connecticut 06103

T: 860-275-6719
C: 860-944-9875
F: 860-560-5919
maiarratana@meccarter.com | www.mccarter.com

ON | HARTEORD |
RUNS I

From: Criona, Danielle [mailto:DCriona@Roll.com]

Sent: Wednesday, February 25, 2015 10:21 PM

To: Giarratana, Mark; Ewen, David

Cc: Vasseghi, Michael

Subject: Jarrow and POM Final Settlement Agreement // CONFIDENTIAL SETTLEMENT COMMUNICATION SUBJECT TO
FRE 408

Mark and David,

Following up on my call from Monday and David’s return call today, attached is what | hope is our last revision of this
agreement (I am sending you a tracked changes version for convenience). Once | was able to get him past the addition of
the other marks to the agreement, the client only asked for a few clarifications that | think are in line with the spirit of
the Agreement. Similar changes are requested in the Canada one as well.

Please call me to discuss if need be. Of course, this is subject to final client approval.

Danielle M. Criona, Esq. | Roll Law Group PC | Senior Counsel ~ Intellectual Property
11444 W Olympic Blvd. | Los Angeles, CA 90064 | 310.966.8771 | Fax 310.966.8810

CONFIDENTIALITY NOTE: This email may contain privileged or confidential information and is for the sole use of the intended recipient(s). If you
believe that you have received this email in error, please notify the sender.

This email message from the law firm of McCarter & English, LLP is for the sole use of the intended
recipient(s) and may contain confidential and privileged information. Any unauthorized review, use, disclosure
or distribution is prohibited. If you are not the intended recipient, please contact the sender by reply email and
destroy all copies of the original message.
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CERTIFICATE OF SERVICE

I, Susan Bryant, hereby cdytithat a copy of thiDECLARATION OF DANIELLE M.
CRIONA IN SUPPORT OF OPPOSER POM WONDERFUL'S OPPOSITION TO
APPLICANT JARROW FORMULAS, INC. 'S MOTION FOR JUDGMENT AND
MOTION TO REOPEN TESTIMONY PERIOD has been servaghon attorneys for
Applicant:

MARK D GIARRATANA

MCCARTER & ENGLISH LLP

CITYPLACE |

185 ASYLUM STREET

HARTFORD, CT 06103

mgiarratana@mccarter.com, dewen@mccarter.com, jwhitney@mccarter.com,

hartforddocketing@mccarter.com, sschlesinger@mccarter.com, gpajer@mccarter.com

by first class mail, postage pregaon this 10 day of December, 2015.

/s/ Susan Bryant /s/

SusarBryant

ROLL LAW GROUP PC

11444 West Olympic Boulevard

Los Angeles, California 90064-1557
Telephone:  (310) 966-8400
Facsimile: (310p66-8810
ipdocketing@roll.com
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